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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

23rd Meeting, 2020 (Session 5) 
 

Wednesday 23 September 2020 
 
The Committee will meet at 9.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Dogs (Protection of Livestock) (Amendment) (Scotland) Bill: The 

Committee will take evidence on the Bill at Stage 1 from— 
 

Stephen Young, Head of Policy, Scottish Land & Estates; 
 
Charlie Adam, Vice President, NFU Scotland; 
 
Yvonne White, Chair, Scottish Crofting Federation; 
 
Jennifer Craig, Chair, National Sheep Association (NSA) Scotland; 
 

and then from— 
 

Mairi Gougeon, Minister for Rural Affairs and Natural Environment, Phil 
Burns, Policy Manager, Animal Welfare Branch, and Jim Wilson, Head of 
Safer Communities and Justice Directorate Covid Hub, Scottish 
Government. 
 

2. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals — 

 
The Agriculture (Payments)(Miscellaneous Amendments) (EU Exit) 
Regulations 2020. 
  
The Fertilisers and Ammonium Nitrate Material (Amendment) (EU Exit) 
Regulations 2020. 
 
 

3. Dogs (Protection of Livestock) (Amendment) (Scotland) Bill (in private): 
The Committee will review the evidence heard at agenda item 1. 
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Rural Economy and Connectivity Committee 

23rd Meeting, 2020 (Session 5), Wednesday, 23 September 2020 

Dogs (Protection of Livestock) (Amendment) (Scotland) Bill 

Background 

1. The Dogs (Protection of Livestock) (Amendment) (Scotland) Bill (“the Bill”) 
was introduced in the Scottish Parliament by the Member in Charge, Emma 
Harper MSP, on 14 May 2020.The Bill has been referred to the Rural 
Economy and Connectivity Committee as lead committee at Stage 1.  

Purpose of the Bill 

2. The Bill amends the existing law on what is called “livestock worrying”, which 
is where a dog chases, attacks or kills farmed animals 
 

3. Further information on the Bill can be found on the Parliament’s website. 
 

4. SPICe has published a briefing on the Bill which includes a summary of the 
responses received for the Committee’s call for views.  

Committee scrutiny 

5. On 23 September the Committee will take evidence in two panels. 
 

6. Panel 1 consists of organisations representing livestock farmers and owners 
of agricultural land: 
 

• Stephen Young, Head of Policy, Scottish Land & Estates 
• Charlie Adam, Vice President, NFUScotland 
• Yvonne White, Chair, Scottish Crofting Federation 
• Jennifer Craig, Chair, NSA Scotland 

 
7. Panel 2 is from the Scottish Government and consists of: 

 
• Mairi Gougeon, Minister for Rural Affairs and the Natural Environment  
• Phil Burns, Policy Manager, Animal Welfare Branch 
• Jim Wilson, Head of Safer Communities and Justice Directorate Covid 

Hub 
 

8. Most of the organisations participating in panel 11 submitted written views on 
the Bill (attached in Annexe A). The Scottish Government wrote to the 
Committee on 29 July 2020 outlining its initial views on the Bill (attached in 
Annexe A). 

                                                           
1 The Scottish Crofting Federation and National Sheep Association Scotland did not submit 
submissions. The NSA Scotland contacted its membership to individually submit evidence to the 
Committee (some have opted to be anonymous), and these submissions are available on the 
Committee’s webpages.  

https://beta.parliament.scot/bills/dogs-protection-of-livestock-amendment-scotland-bill
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/11/Dogs--Protection-of-Livestock---Amendment---Scotland--Bill
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115779.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115779.aspx
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9. The Committee has previously taken evidence on 16 September from 

organisations involved in investigating and enforcing the offence and from 
organisations who represent dog owners and countryside access interests.  
 

10.  A further evidence session is planned for 28 October for the Committee to 
hear views from the Member in Charge of the Bill. 
 

11. The Committee ran a call for evidence on the Bill from 26 June to 28 
September 2020. The written submissions received are published on the 
Committee’s webpages. 
 

 

Rural Economy and Connectivity Committee Clerks 
September 2020 

  

https://www.parliament.scot/parliamentarybusiness/115425.aspx#:%7E:text=The%20Dogs%20%28Protection%20of%20Livestock%29%20%28Amendment%29%20%28Scotland%29%20Bill,a%20dog%20chases%2C%20attacks%20or%20kills%20farmed%20animals.
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115779.aspx
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Annexe A 
SUBMISSION FROM SCOTTISH LAND & ESTATES 
 
About Scottish Land & Estates 
 
At Scottish Land & Estates (SLE) our work helps to ensure that rural Scotland 
thrives. We are a membership organisation for landowners, rural businesses, and 
rural professionals. We promote the wide range of benefits land-based businesses 
provide: tourist attractions, leisure facilities and landscapes enjoyed by the public, as 
well as housing, employment, tourism & enterprise and farming opportunities. We 
represent the interests of our members and wider rural Scotland to the UK and 
Scottish Governments to help ensure that policy and legislation reflects the unique 
requirements of rural Scotland and its communities. 
 
Introduction  
 
Scottish Land & Estates (SLE) is a membership organisation which uniquely 
represents the interests of both land managers and land-based businesses in rural 
Scotland. In recent years, we have been involved in multi-agency partnerships and 
campaigns to highlight problematic incidents, including livestock worrying, that occur 
across rural Scotland and we are a key partner in the Scottish Partnership Against 
Rural Crime and a member of the National Access Forum (NAF). Along with National 
Farmers Union of Scotland, Scottish Natural Heritage, British Horse Society and 
other NAF stakeholders we have been involved in a NAF subgroup to develop 
consistent educational messages on responsible dog ownership to raise further 
awareness of the issues of livestock worrying and attack, and provide advice to land 
managers in managing access responsibly for dog walkers.  
 
The effects of livestock worrying on farmers cannot be underestimated – the 
worrying of sheep and other livestock by dogs not only has an obvious financial and 
emotional impact on farmers when their animals are killed or injured, but also has an 
effect on the animals themselves, their productivity and welfare. 
 
We fully support the Bill’s objective to strengthen and update the law in relation to 
so-called “livestock worrying” – in which sheep or other farmed animals are chased, 
attacked or killed by dogs. It is right for the Bill to be ambitious in proposing 
measures to better protect livestock and we support the proposed increases in 
penalties and the provision of additional powers for the investigation and 
enforcement of livestock worrying offences. 
 
Alongside the proposed legislative changes, it is important that a programme of 
education remains in place to inform dog owners of the risks their uncontrolled dog 
poses to livestock and to understand that their much-loved pet is capable of 
attacking and killing livestock. Thought needs to be given to getting messages over 
to those who do not engage in the obvious ways and could include involvement by a 
wide range of stakeholders including welfare and veterinary organisations and even 
pet food retailers. Lastly further thought needs to be given to improving the public 
messaging on unaccompanied dogs to increase awareness of risks posed by 
escaping and roaming dogs in or near a farming area.  
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1. What is your experience of livestock worrying? What is the 
scale of the issue?   

 
Despite the efforts of Local Authorities, National Park Authorities, NGOs and Police 
Scotland to warn the public of the dangers that can occur from uncontrolled dogs in 
the countryside, irresponsible dog ownership remains an ongoing problem for many 
of our members. 
 
The reality of livestock worrying can have devastating effects for both the farmer and 
dog owner and can cause extreme financial and emotional stress to all concerned.  
 
Recent figures from Police Scotland show that from the period 01 April 2019 – 31 
March 2020, 265 incidents of livestock worrying were reported. There is evidence to 
suggest that there is significant under-reporting2 therefore the actual number of 
incidents is likely to be higher. NFU Mutual reported that the cost of livestock 
worrying to UK agriculture in 2019 was £1.2 million. There are also other financial 
implications which need to be considered; these include the farmer losing breeding 
stock that in some cases will have taken years to develop, and the cost of veterinary 
services and/or disposal of livestock carcasses where a dog attack has caused injury 
or death to an animal.  
 
A Scottish Government study published in December 20193 found that farmers 
typically spend around 5 and a half hours dealing with a livestock attack incident, 
including time spent investigating and treating injured sheep. Excluding time costs, 
the average financial cost of each dog attack to farmers was estimated at £697.33. 
The biggest costs were the value of the lost sheep and the value of aborted lambs. 
The emotional stress of livestock worrying should not be underestimated. Farmers, 
dog owners and Police all face disturbing scenes of mutilated livestock, some of 
which suffer serious injury that requires the animal to be destroyed or may even 
cause them to miscarry. Meanwhile the dog could be destroyed if in the act of 
worrying which in almost all cases will be the loss of a loved family pet.  
 
The rural nature of livestock worrying incidents mean they can be time consuming to 
investigate and deal with, including the collection of evidence through photographs 
and statements, and contacting police and insurance companies. It is important that 
this is recognised and appropriate support and funding mechanisms are put in place 
to help tackle this.  
 

2. Does legislation need strengthening in this area? If so – does 
the Bill do this? Is the Bill the best way to do this?   

 
We are supportive of proposals to strengthen existing legislation through this Bill as 
current penalties do not reflect the seriousness of the offence.  
 
Under section 1(2) (c) of the 1953 Act, the offence refers to worrying livestock as 
meaning:    

                                                           
2 “Half of sheep worrying cases unreported” The Scottish Farmer, 22 April 2018  
3 “Sheep Attacks and Harassment Research, 2019” The Scottish Government.  

https://www.gov.scot/binaries/content/documents/govscot/publications/research-and-analysis/2019/12/sheep-attacks-harassment-research/documents/sheep-attacks-harassment-research/sheep-attacks-harassment-research/govscot%3Adocument/sheep-attacks-harassment-research.pdf
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“being at large (that is to say not on a lead or otherwise under close control) in a field 
or enclosure in which there are sheep.” The Scottish Outdoor Access Code (the 
Code) refers to “a dog attacking or chasing livestock or being loose in a field where 
there are sheep”. The Code should be consistent with the legislation for the purpose 
of clarity and transparency.  The Code provides detailed guidance on responsible 
access with dogs and we believe further awareness raising of the Code would be 
helpful in educating dog owners about their responsibilities.  
 
In order to evaluate the extent to which the legislation needs strengthened, the 
volume of cases which are reported to Police Scotland, the Crown Office and 
Procurator Fiscal Service (COPFS), and the volume of cases prosecuted by COPFS 
and the volume of convictions which have taken place should assist in ascertaining 
the position. These may highlight any specific problems with the use of the current 
powers. 
 
The Bill amends the Dogs (Protection of Livestock) Act 1953 and The Animals 
(Scotland) Act 1987 to address concerns about penalties, enforcement powers and 
the way this legislation operates in practice.  
 
The Control of Dogs (Scotland) Act legislates to increase the onus on dog-owners 
however current measures do not provide enough deterrent for owners to ensure 
their dogs are under control around livestock. Under the Dogs (Protection of 
Livestock) Act 1953 the maximum penalty for a person charged with livestock 
worrying is £1,000. It is important that full and proportionate compensation for those 
impacted by livestock worrying is available – under the 1953 Act this is often not the 
case, with compensation costs often exceeding £1,000 and the landowner being left 
to bear the financial loss. We believe it is time penalties under the 1953 Act are 
uprated. 
 
Increased penalties for livestock worrying and livestock attack incidents will act as a 
strong deterrent and the provisions within the Bill to give additional investigative 
powers to the police will enable more adequate investigation of incidents. Sufficient 
resource and training should be made available to ensure any livestock worrying or 
attack incident that is reported is fully investigated.   
 
Increasing the level of penalties does not stand alone. Sentencing in every case is a 
matter for the judge who requires complete information about the facts and 
circumstances of any offences so that they can sentence to reflect the seriousness 
of an offence. Alongside increased penalties, robust enforcement is paramount. A 
consistent approach to the formal recording of incidents needs to be developed and 
a clear process needs to be established – who incidents should be reported to and a 
clear approach to action set out. This will not only assist in increasing confidence in 
the system, it will also allow for improved monitoring of the effectiveness of 
enforcement and enable greater action to be taken, including preventative measures.  
 
The Control of Dogs (Scotland) Act 2010 allows for a national database of Dog 
Control Notices (DCNs) to be established. We feel this Bill should look to address 
the use of DCNs which has previously been an issue and should encourage the 
development of a national DCN database. This would allow for greater transparency 
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and monitoring of DCNs and would be a particularly useful tool when dealing with 
repeat offenders and in assessing the effectiveness of DCNs.  
 
An increase in powers does not assist in evidence finding.  While strengthening the 
legislation is important, additional supportive measures should also be introduced to 
help reduce incidents of livestock worrying and attack.  
 
We recognise that in dealing with livestock offences, preventative work, education 
and awareness are important factors, as well as a just and proportionate legal 
system backed by sanctions and with consistent and clear enforcement. It is 
essential that adequate support and funding mechanisms are put in place to support 
the agreed authorities in dealing with incidents and it would be helpful to have more 
detail on how the proposed measures in the Bill will be resourced, for example the 
additional police powers and associated training requirements.  
 

3. What are your views on the increased penalties the Bill creates 
for livestock worrying? 

 
SLE is fully supportive of increased penalties for livestock worrying and attack 
offences. Current penalty levels do not act as enough of a deterrent and increasing 
the financial penalties sends a strong message that it is unacceptable for a dog 
owner to allow their dog to worry and/or attack livestock. 
 
Penalties imposed should be equivalent to the financial loss caused, this will ensure 
that financial losses incurred by the farmer are redressed. It is important that fines 
levied on offenders are proportionate, consistent and reflect the seriousness of the 
incident. Provisions within the Bill to increase the maximum penalty for an offence 
from £1,000 to £5,000 are welcomed. However, we would argue that in some cases, 
the financial damage caused exceeds £5,000 and therefore consideration should be 
given to the provision of an unlimited fine for the most serious cases.  
 
Depending on the situation custodial sentencing might be appropriate and we would 
fully support harsher consequences, including imprisonment, for repeat offenders, 
extremely severe cases and/or where a clear intent can be proven. 
 
There may be worth in permitting the imposition of a community-based disposal as 
Community Payback Orders do have a large menu from which sheriffs or justices of 
the peace can select a disposal that would include unpaid work and could include a 
compensation requirement. 
 
The threat of imprisonment and financial penalties alone will not prevent offenders 
and it is important penalty and enforcement measures are robust and support one 
another. As well as ensuring penalties are at a level which will form an effective 
deterrent, there needs to be increased enforcement and prosecution of incidents – a 
consistent approach on the investigation and sentencing of incidents would be a 
useful step forward. 
 
While we recognise that in some situations, tougher sentencing may act as a 
deterrent, we also accept that in many instances owners of dogs involved in 
instances of livestock worrying/attacks are ignorant rather than knowingly 
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irresponsible. It is important that preventative measures such as training and 
education sit alongside the proposed reactive measures as farmers and dog owners 
may have different views on what behaviour can pose a risk to livestock4.  
 

4. Would the proposals to disqualify convicted persons from 
owning or keeping a dog or taking a dog onto certain types of 
land, assist in the aim of reducing the number of livestock 
worrying instances?  

 
As per our response in question 3, we believe it is important that fines and penalties 
reflect the seriousness of the incident. In some situations, tougher sentencing may 
provide a deterrent however many of the incidents that occur do so due to a mis held 
belief by the owner that their dog is not capable of attacking livestock.   
 
In instances where dogs are being trained to be aggressive and/or there are 
repeated/multiple attacks or evidence of a clear intent then it is right on animal 
welfare grounds that a person is subject to disqualification from owning a dog, this 
will ensure that nobody is exempt from a form of sanction. We would also encourage 
harsher sentencing when the owner fails to report the crime. In these instances, we 
support the proposals to disqualify convicted persons from owning a dog and/or 
taking a dog onto land with livestock. 
 
We would welcome further information on how this will be implemented, monitored, 
and policed. Any measure put in place to do so should be practical and not leave the 
livestock owner in a position of confronting disqualified persons.   
 

5. What is your opinion on extending the types of livestock and 
type of agricultural land covered by livestock worrying, as 
described by the Bill? 

 
We fully support the provision to extend the definition of livestock to incorporate 
modern farming livestock types including camelids, enclosed game birds, buffalo, 
farmed deer and ostrich, as this brings the legislation up to date with current farming 
practices. We are also supportive of the types of livestock list being kept under 
revision. 
 
Over the years, farmed deer and game birds have also been subject to livestock 
worrying. In most cases these animals are not considered ‘livestock’ in law, so 
‘worrying’ isn’t considered a specific crime. Even if animals are injured, pursuing 
prosecution or civil action is often difficult.  
 

6. What are your views on the powers allowing Scottish Ministers 
to appoint inspectors, other than police, to investigate and 
enforce livestock worrying offences? 

 
We recognise the need for additional support for police to investigate and enforce 
livestock worrying offences. For a crime to be taken seriously it should be 

                                                           
4 “Sheep Attacks and Harassment Research, 2019” The Scottish Government.” 

https://www.gov.scot/binaries/content/documents/govscot/publications/research-and-analysis/2019/12/sheep-attacks-harassment-research/documents/sheep-attacks-harassment-research/sheep-attacks-harassment-research/govscot%3Adocument/sheep-attacks-harassment-research.pdf
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investigated fully by trained police officers. Appropriate training and resources should 
be made available to allow this to take place.  
 
There are also concerns in terms of deliberate incidents which could involve 
potentially serious criminality, leading to safety issues if investigated by bodies other 
than the police. This could put individuals at risk and reduce the likelihood of arrest. 
The process of reporting the crime of livestock worrying or attack needs to be clear 
to victims of these incidents.  
 
A consistent approach on the investigation, recording and sentencing of incidents is 
required. As per our answer to question 2, there needs to be a clear process on the 
formal recording of incidents and this needs to be fully understood by all parties. This 
needs to be similarly applicable across all 32 local authority areas.  
 

7. Do you have any comments on the expanded powers for police 
and inspectors to seize dogs, to enter premises and to take a 
dog to the vet? 

 
We fully support the proposal to increase police powers to collect evidence and 
believe this would be a positive step forward. Where a dog is suspected of carrying 
out a livestock attack, we support the increased powers to seize a dog pending 
investigation. It is in a dog’s nature to use learned behaviour and in the context of 
livestock worrying and attack, an incident is more likely to reoccur after it has 
happened before.  
 
In addition, we think a legal obligation should be placed on any dog owner to report 
to police that their dog has attacked livestock. This would assist investigations and 
be beneficial to the animal’s welfare as it could ensure faster veterinary treatment.   
 
A power to obtain a dog’s DNA, if the dog was suspected of, or had committed, an 
attack would be a welcome step as too would the development of a database for 
these samples. 
 
We support these proposals however note that police need to be adequately 
resourced to carry out these expanded powers and sufficient sentencing options 
would need to be developed for failure to comply with these additional requirements.  
Any additional legal requirements, including the requirement for all dogs to be 
insured and microchipped are welcomed.  
 

8. Does the Bill adequately balance the rights of dog owners and 
the rights of livestock farmers? 

 
The current legislative regime does not balance the rights of dog owners and the 
rights of livestock farmers. The Bill is a step forward in addressing this however 
current legislation does not provide for compensation payments to livestock owners 
affected by these incidents and this can lead to significant financial impacts.  
 
The Land Reform Act (2003) and associated Scottish Outdoor Access Code allows 
dog walkers to enjoy the countryside at their leisure and these rights as dog owners 
are not infringed upon within existing legislation nor the Bill as introduced.  
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9. Is there anything else that should be included or excluded 
from the Bill? 

 
As stated in our response to question 7, placing a legal obligation on any dog owners 
to report that their dog has attacked livestock to the Police would assist 
investigations and be beneficial to the animal’s welfare as it could ensure faster 
veterinary treatment. The Road Traffic Act 1988 legislates that if a car is involved in 
a collision with certain animal species, such as cattle and sheep, the driver by law 
must report the incident to police. A similar legal obligation should be included in this 
Bill and would benefit animal welfare where an incident of livestock worrying has 
occurred.  
 
The Bill should also look to address the use of Dog Control Notices and should 
encourage the development of a national DCN database. This would allow for 
greater transparency and monitoring of DCNs and would be a particularly useful tool 
when dealing with repeat offenders and offenders crossing from one Local Authority 
to another. 
 
As noted in our response to question 8, current legislation does not provide for 
compensation payments to livestock owners affected by livestock worrying. Whilst 
we understand is not possible to incorporate compensation payments in a Members 
Bill, we believe the Scottish Government should bring forward measures to ensure 
that any future changes also include provision for full compensation based on actual 
losses suffered.  
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SUBMISSION FROM NFU SCOTLAND 
 
Question 1: What is your experience of livestock worrying? What is the scale 
of the issue?  
 
1. NFU Scotland (NFUS) represents over 8,500 farmers and crofters in Scotland. 

Many NFUS members are livestock keepers, and a significant number of 
members have been affected by the ongoing problem of livestock worrying.  
 

2. In a 2018 membership survey, 72% respondents indicated that they have 
experienced livestock worrying on their land. Of these respondents, 26% were on 
the urban fringe; 59% were ‘accessible rural’, and 15% were ‘remote rural’, 
indicating that livestock worrying is not an issue solely contained to certain 
localities.  

 
3. The financial implications of the problem of livestock worrying should not be 

underestimated. The cost to farming businesses runs into substantial sums. NFU 
Mutual has previously reported that it paid out £1.6 million in claims for 2017 and 
has seen a 67% increase in the cost of livestock worrying. 

 
4. NFUS has spent considerable time, effort and resource on this blight on the 

countryside over the past six years. Efforts have been focussed on awareness 
raising amongst dog owners of their responsibilities, raising awareness amongst 
livestock keepers of their rights and lobbying Local Authorities and Police 
Scotland to use control mechanisms available to them.  

 
5. Current legislation does not provide for compensation to be provided for, which 

can result in significant financial impacts on individual farmers. Livestock farmers 
operate on small margins, and any loss can have a devastating impact on the 
farm business. In large scale cases, this problem has the potential to threaten the 
sustainability of a farm business.  As civil actions are currently the only 
mechanism for cost recovery from individuals, the real cost of this problem is 
likely to be much higher than published figures. 

 
Question 2: Does legislation need strengthening in this area? If so – does the 
Bill do this? Is the Bill the best way to do this?  
 
6. All measures to address the blight of livestock worrying are welcomed by NFUS, 

and for this reason NFUS is supportive of the Bill and the measures within it.  
 

7. NFUS recognises that the Scottish Parliament has previously legislated within the 
Control of Dogs (Scotland) Act 2010 to increase the onus on dog-owners to 
control pets. However, it is the view of NFUS that the measures within the 
existing Act do not provide enough deterrent nor incentivisation for dog-owners to 
ensure that they are in control of their pets when exercising on farmland. 
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8. For this reason, NFUS is firmly of the view that legislation should be strengthened 
in this area and believes that the stipulations within this Bill will assist significantly 
in both raising profile of the dangers associated with not controlling dogs when 
exercising on farmland, and deterring dog-owners from irresponsible behaviours 
when exercising dogs on farmland.  

 
Question 3: What are your views on the increased penalties the Bill creates for 
livestock worrying?  
 
9. NFUS believes that the deterrent of increased penalties, paired with the 

investigative powers granted by the Bill will be effective in increasing the number 
of prosecutions that occur.  
 

10. NFUS supports the concept of increasing penalties for this sort of rural crime. It is 
the view of NFUS that current penalty levels do not act as enough of a deterrent 
to prevent dog owners from allowing their dogs to carry out livestock attacks. 
Increasing financial penalties would send a strong message that it is 
unacceptable to allow a dog to worry livestock. 

 
11. NFUS also supports imprisonment being brought into the range of sanctions for 

extremely severe cases or where an individual is a repeat offender.  
 
12. NFUS is aware of several cases where perpetrators have avoided sanctions due 

to an inability to pay a financial penalty. For this reason, NFUS believes that 
disqualification orders are an important tool. The use of such orders paired with 
the increased sanctions detailed above will ensure that nobody is exempt from a 
form of sanction. 

 
Question 4: Would the proposals to disqualify convicted persons from owning 
or keeping a dog or taking a dog onto certain types of land, assist in the aim of 
reducing the number of livestock worrying instances? 
 
13. NFUS agrees with this proposal but has reservations about how this could be 

policed or enforced if it is applied in a blanket manner. However, the sentiment of 
excluding access from all land with livestock is laudable.  
 

14. NFUS does consider that a proposal which would disqualify persons from 
specified parcels of land could be useful where there are repeated problems 
(often with the same person) on the same piece of land. This often happens 
where dogs at a property neighbouring farm land that holds livestock are not 
controlled and are able to carry out repeat attacks. In this case, it is possible to 
identify the dog and the owner and it would give neighbours instant recourse 
where issues reoccur.  

 
15. It would be NFUS preference for the power to levy a lifetime ban to be included in 

any Bill. Adding a periodic review could be argued to introduce a level of fairness. 
This should be applied by the individual concerned rather than it being an 
automatic requirement. This method would place the onus on the individual to 
initiate a review and place less of a burden on relevant authorities. 
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16. It would be NFUS preference for the power to levy a lifetime ban to be included in 
any Bill. Adding a periodic review could be argued to introduce a level of fairness. 
This should be applied by the individual concerned rather than it being an 
automatic requirement. This method would place the onus on the individual to 
initiate a review and place less of a burden on relevant authorities. 

 
Question 5: What is your opinion on extending the types of livestock and type 
of agricultural land covered by livestock worrying, as described by the Bill? 
 
17. NFUS is supportive of expanding the definition to all farmed livestock as per the 

measures proposed in the Bill. The power for Scottish Ministers to add to the 
definitions by regulations is an important stipulation.  

 
Question 6: What are your views on the powers allowing Scottish Ministers to 
appoint inspectors, other than police, to investigate and enforce livestock 
worrying offences? 
 
18. NFUS is supportive of powers of investigation and enforcement being provided to 

another appropriate body. NFUS believes this could assist Police Scotland and 
local authorities in dealing with resource constraints.  

 
Question 7: Do you have any comments on the expanded powers for police 
and inspectors to seize dogs, to enter premises and to take a dog to the vet?  
 
19. NFUS agrees that providing Police Scotland with additional powers is a positive 

step. However, it questions if 24 hours is too long. There have been issues 
previously with evidence gathering, and NFUS has worked with Police Scotland 
directly in relation to this. 
 

20. Any additional legal requirements are welcomed, including the requirement for all 
dogs to be insured as well as microchipped.  

 
Question 8: Does the Bill adequately balance the rights of dog owners and the 
rights of livestock farmers? 
 
21. Yes. NFUS believes that the measures proposed in this Bill are targeted solely at 

irresponsible dog-owners and tightening up loopholes in existing legislation. 
NFUS believes that this will go some way (but not all, as elaborated in the answer 
to question 9) to redressing the imbalance in rights between livestock keepers 
who have been victims of attacks on their livestock by dogs, and the owners of 
dogs who have been enabled to offend repeatedly. 
 

22. NFUS does not believe that the proposed measures impinge in any way on the 
rights of responsible dog owners. 

 
Question 9: Is there anything else that should be included or excluded from 
the Bill? 
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23.  NFUS understands that Members Bills are limited in terms of financial scope and 
it is for this reason that the proposal for the Bill cannot include measures to 
ensure full compensation for livestock keepers affected by this problem. Whilst 
this is deficiency of Members Bills in general as opposed to a criticism of this Bill 
itself, NFUS believes it is relevant to use the opportunity of Stage 1 evidence to 
highlight that compensation for losses incurred by livestock keepers is a key 
priority for NFUS in terms of satisfactorily addressing this problem for livestock 
keepers. NFUS believes that Scottish Government should bring forward 
measures to ensure that any future changes also include provision for full 
compensation based on actual losses suffered.  
 

24. As per the 2010 Control of Dogs Act, NFUS welcomes the use of Dog Control 
Notices (DCNs) for livestock worrying problems. They are a useful interim step in 
the process; however they can only be issued by an authorised person acting for 
a Local Authority. NFUS believes that Police Scotland should be provided with 
the ability to issue DCNs. This would reduce the burden on dog wardens, and 
make their use more widespread, thus acting as an effective deterrent.  
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Edward Mountain MSP 
Convener 
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Room T3.40 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
E-mail: rec.committee@parliament.scot  

 

___ 
 
 
29 July 2020 
 
 
Dear Edward 
 
 
Dogs (Protection of Livestock) (Amendment) (Scotland) Bill 
 
 
Thank you for your letter of 26 June 2020 to the Cabinet Secretary for the Rural Economy and 
Tourism seeking the Scottish Government’s initial views on the above Member’s Bill lodged 
by Emma Harper MSP.   
 
The initial views of the Scottish Government are set out in the Memorandum annexed to this 
letter, and I am pleased to be able to inform you that the Scottish Government will, in principle, 
support the Bill. 
 
However, the Scottish Government will consider the detail of the provisions and may accordingly 

seek amendment to address any issues that are identified with the Bill as introduced. The 
proposed new powers for inspectors and constables and new post-conviction powers will 
require particular attention so as to ensure compatibility with Convention rights. 
 
I look forward to working with the Committee as the Bill progresses. 
 
Yours sincerely 
 

 
 
MAIRI GOUGEON 

http://www.lobbying.scot/
mailto:rec.committee@parliament.scot
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ANNEX A  
 

DOGS (PROTECTION OF LIVESTOCK) (AMENDMENT) (SCOTLAND) BILL (SCOTLAND) 
BILL  
 

WRITTEN SUBMISSION FROM THE SCOTTISH GOVERNMENT TO THE RURAL 
ECONOMY AND CONNECTIVITY COMMITTEE  
 
Introduction  
 
1. This memorandum has been prepared by the Scottish Government to assist 

consideration by the Rural Economy and Connectivity Committee of the Dogs (Protection of 
Livestock) (Amendment) (Scotland) Bill (“the Bill), which was introduced by Emma Harper MSP 
on 14 May 2020 
 
Background 
 

2. Ms Harper’s Member’s Bill, as introduced, increases the maximum penalties for, and 
provides additional powers to investigate and enforce, the offence of livestock worrying.  
Livestock worrying means attacking livestock, chasing livestock in such a way as may 
reasonably be expected to cause injury or suffering (or in the case of females, loss or 
diminution of their produce) or being “at large” in a field or enclosure in which there are 
sheep.  The Member’s Bill also makes changes to the definition of the offence, including 
amendment of the list of species of farmed animals to which the offence relates.    
 

3. The four most significant features of the Bill are as follows: 
 

 Increasing the penalties for the offence of livestock worrying/attack, so that the owner 
of the dog, and/or the person in charge of it at the time, would be liable to one or more 
of the following:  

 • a fine up to level 5 on the standard scale (currently set at £5,000) and/or 
imprisonment for up to six months;  

  • a ban on owning dogs, including for life, subject to periodic review.  
 

 Creating a new role of “inspector” (i.e. persons be appointed by bodies authorised to 
do so by the Scottish Ministers) for the purposes of investigating the offence of 
livestock/ worrying/ attack. 
 

 Providing police officers and inspectors with powers to seize dogs, to enter and 
search premises and to arrange for examination of and the taking of samples from 
seized dogs.   
 

 Extending the definition of “livestock” in the Dogs (Protection of Livestock) Act 1953 
(“the 1953 Act”) (which presently includes cattle, sheep, goats, swine, horses and 
poultry) to include camelids (alpacas and llamas), ostriches, farmed deer, enclosed 
game birds, donkeys and buffalo. The Bill also gives the Scottish Ministers the power 
to amend definitions in the 1953 Act including the definition of the “livestock” by way 
of regulations. 

 
Consultation 
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4. Ms Harper’s consultation attracted 619 responses with 93% (578) of these being from 
private individuals.  Less than 2% of responses came from public sector organisations 
(Police Scotland, local authorities) and animal welfare organisations.There was strong 
overall support for Ms Harper’s proposals.   
 

 89% of the respondents fully supported increasing penalties and providing 
additional powers to investigate and enorce the offence of livestock worrying; 

 90% of the respondents fully or partially supported legislating for increasing the 
maximum fine to £5,000 and the introduction of a custodial sentence. 

 90% of the respondents fully or partially supported courts having the power to ban 
convicted persons from dog ownership.  Although respondents were asked to 
comment on a lifetime ban, a number of different views on the length of potential 
bans were offered.   

 90% of the respondents fully or partially supported requiring a person to take their 
dog to a vet for evidence gathering or to give the police seizure powers to take the 
dog to a vet.  Many supportive comments were predicated on the use of DNA 
evidence, and a number of respondents referred to an associated increase in 
enforcement costs.  

 73% of the respondents fully or partially supported allowing Scottish Ministers to 
delegate investigatory and enforcemnt powers to another body e.g. Scottish SPCA.  
It should be noted that the Scottish SPCA, while expressing a willingnes to assist, 
consider that the legislation should be primarily led by Police Scotland. 

 94% of the respondents fully or partially supported extending the definition of 
‘livestock’ as set out in the 1953 Act to include camelids and other farmed species. 

 

5. The table below provides an analysis of how Ms Harper’s specific proposals interact 
with existing laws. 
 
Bill Proposals 
 

Interaction with Existing Laws 

Increase the penalties for the 
offence of livestock 
worrying/attack, so that the 
owner of the dog, and/or the 
person in charge of it at the 
time, would be liable to a fine 
(maximum £5,000); potential 
custodial sentence of a 
maximum 6 months; and/or a 
ban on owning dogs subject to 
periodic review. 
 

The current maximum penalty of £1,000 for the offence of 
livestock worrying under the 1953 Act is considered to be 
low.  This consideration is based on the value of the 
livestock and a comparison with the operation of the 
offence of causing unnecessary suffering under section 
19 of the Animal Health and Welfare (Scotland) Act 2006 
(“the 2006 Act”). 
 
The maximum available penalties for this 2006 Act 
offence are currently 12 months imprisonment and/or a 
£20,000 fine.  The Animals and Wildlife (Penalties, 
Protections and Powers) (Scotland) Bill, which was 
passed by the Scottish Parliament on 17 June 2020, will 
increase the maximum available penalties for the offence 
of causing unnecessary suffering (as well as those for 
animal fighting) to 5 years and/or an unlimited fine. 
 

Giving the convicting court (in 
relation to the offence of 
livestock worrying/  attack) 
powers: 
o to order that the person 

convicted of the offence is 

The proposal to give powers to the court to disqualify 
offenders from owning a dog or keeping a dog is not 
novel; the 2006 Act empowers the Sheriff to disqualify a 
convicted person from a range of things in relation to an 
animal, including ownership.  The 2006 Act also requires 
the Sheriff to state the reasons for not making a 
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disqualified from owning 
or keeping a dog (for such 
period as the court thinks 
fit); and/ or  

o to require such a person 
to prevent any dog of 
which the person has 
charge from going onto 
land which the person 
knows (or reasonably 
ought to know) is 
agricultural land on which 
livestock is present or 
likely to be present.   

 

disqualification order.  The reason for applying a 
disqualification under the proposed Members Bill will be 
different, presumably having more to do with the inability 
of a dog owner to control their dog, thereby presenting a 
danger to other animals (and potentially people) rather 
than an inability to care for its welfare (as would be the 
case under the 2006 Act).      
 
There are existing powers contained in the civil dog 
control notice regime under the Control of Dogs 
(Scotland) Act 2010 whereby a court can impose a ban 
on ownership.  Making similar provision in relation to the 
offence of livestock worrying may be seen as appropriate.  
The 2010 Act also contains a power for the court to order 
the destruction of a dog and this too may be considered 
as an additional measure in relation to livestock worrying. 
 
The Control of Dogs (Scotland) Act 2010 also introduced 
powers for Dog Control Notices (DCN) to be issued where 
a dog is ‘out of control’ in terms of that 2010 Act; and 
which can require a dog to be, for example, kept on a lead 
in any place to which the public has access. There is a 
similarity in permitting the court to require a convicted 
person to not take a dog onto agricultural land where 
livestock is, or is likely to be, present.  
 
Further analysis of these proposed powers, will be 
necessary in order to assess whether they have been 
formulated in a way that is compatible with Convention 
rights.   
 

Provide police officers and 
inspectors with powers to 
seize dogs, to enter and 
search premises and to 
arrange for examination of and 
the taking of samples from 
seized dogs.  
 

The powers of entry and search of premises have 
similarities, but are not identical, to those found in the 
Welfare of Farmed Animals (Scotland) Regulations 2010 
and the 2006 Act.  
 
The proposed new powers to take, or have taken, a dog 
to a veterinarian for evidence gathering are considered to 
usefully assist in the investigation of livestock worrying 
offences.  Gathering better quality evidence, including 
DNA evidence, may be likely to improve the chances of 
future successful prosecutions.    
 

Enable the Scottish Ministers 
to authorise persons, 
organisations and bodies to 
appoint inspectors for the 
purposes of the 1953 Act. 
 

This provision is different to other powers in animal 
welfare legislation for appointment of inspectors (such as 
the power to appoint inspectors in the 2006 Act) in that it 
does not allow for the direct appointment of inspectors by 
the Scottish Ministers.  Instead, the Scottish Ministers are 
to be conferred with the power to authorise persons, 
organisations and bodies who would appoint inspectors. 
 
The combination of this provision with that to give 
inspectors increased powers has implications for the 
investigation of crime so the Scottish Government will 
discuss this provision with COPFS. 
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Extend the definition of 
“livestock” in the Dogs 
(Protection of Livestock) Act 
1953 (“the 1953 Act”) to 
livestock species commonly 
farmed in 2020. 

It is considered appropriate to update the definition of 
livestock to include those species which were not 
commonly farmed when the principal Act was passed.  
 
It is also considered appropriate for the Act to permit the 
making of regulations, by use of negative procedure, to 
amend the definition of “livestock” for additional species 
farmed in the future. 

 
Financial Impact  
 

6. Ms Harper’s consultation invited comments on the potential financial implications of her 
proposals.  In respect of costs to businesses, 60% of respondents considered these to be 
either cost-neutral or to deliver savings.  This is based on the costs of injured or killed animals 
to the farming industry and the benefits of public awareness of the issue raised by the passage 
of the Bill through Parliament. 
 
7. In relation to the financial impact on the Government and the public sector, 76% 
considered that this would either lead to increased cost or be cost-neutral.  Much of these 
extra costs can be assumed to fall to Police Scotland in relation to seizure and DNA testing of 
dogs suspected of worrying livestock; and to the Crown Office and Procurator Fiscal Service 
and the Scottish Courts Service arising from a greater volume of cases being prosecuted. 
 
8. The Financial Memorandum accompanying the Bill, as introduced, estimates the costs 
to the livestock industry from worried animals to be in the region of £192,000 per annum.  This 
is suggested to be an underestimate as it is based on data from the insurer with the greatest 
link to agriculture, NFU Mutual, and not all farms will have livestock worrying insurance.  An 
annual estimated cost to industry of £7 million, multiplying the mean total financial cost of each 
dog incident to sheep farmers by the estimated number of incidents involving all livestock, is 
noted by the Financial Memorandum as ‘speculative’.   
   
9. The Financial Memorandum also quantifies the cost equivalent of productive time lost 
to the livestock industry from cases of dogs worrying sheep as in the region of £350,000 per 
annum, based on data from the Scottish Government’s ‘Sheep Attacks and Harassment: 
Research’ published in December 2019. 
 
Scottish Government’s Position 
 

10. The position of the Scottish Government is that the welfare of all animals is extremely 
important and it is right that steps should be taken to ensure the highest levels of protection.  We 
also share the concerns expressed about incidents of livestock worrying which carries a high 
welfare risk to livestock from both chasing and harassment, but also from the causing of, 
occasionally fatal, injuries.  The Scottish Government is committed to facilitating all attempts to 
better address the finding of more effective ways of preventing such attacks, and of minimising 
their impact. 
 
11. The Scottish Government is also aware of the frustration and emotional distress that 
worrying causes to livestock farmers.  These feelings can have as much impact on a livestock 
keeper as the financial costs entailed through time lost, veterinary costs, the replacement of lost 
animals and disruptions to breeding programmes.  
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12. The Scottish Government considers that owning an animal comes with 
responsibilities, not solely for the owned animal but also for other animals it may come into 
contact with.  All dog owners should be reminded that their dogs must be kept under 
effective control to avoid incidents of attack and worrying. 
 
Conclusion 
 

13. For the reasons given, the Scottish Government will support the general principles of the 
Bill. 
 
14. However, the Scottish Government will consider the detail of the provisions and may 
accordingly seek amendment to address any issues that are identified with the Bill as introduced. 

The proposed new powers for inspectors and constables and new post-conviction powers 
will require particular attention so as to ensure compatibility with Convention rights. 
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Rural Economy and Connectivity Committee 
 

23rd Meeting, 2020 (Session 5), Wednesday, 23 September 2020 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper supports the Committee’s consideration of consent 
notifications sent by the Scottish Government relating to the following UK 
statutory instruments (SIs)— 

• The Fertilisers and Ammonium Nitrate Material (Amendment) (EU Exit) 
Regulations 2020 
 

• The Agriculture (Payments) (Miscellaneous Amendments) (EU Exit) 
Regulations 2020 

2. These regulations are being laid in relation to the European Union 
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a 
protocol has been put in place between the Scottish Government and Scottish 
Parliament. Further detail on this protocol is available in a letter from the 
Cabinet Secretary for Government Business and Constitutional Relations. 

Reporting 

3. Under the protocol referred to above, the Committee has the following two 
options following its consideration of the UK SIs— 

a) Write to the Scottish Government to confirm it is content for consent for 
a UK SI to be given; or 

b) Consider the matter further, take evidence if appropriate and make a 
report to parliament.  

4. If it chooses to report, it may make one of the following three 
recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.  

b) it is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI in both parliaments 
made under the joint procedure. 

5. The Committee’s role in the protocol is to decide whether it agrees to the 
Scottish Government offering its consent to the UK Government to make 
regulations on its behalf. However, there are broader policy issues which may 
arise in future, not as a direct consequence of the notification, but due to Brexit 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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itself. The Committee may wish to note these issues in its response to the 
Scottish Government and request that it be kept up to date on any 
developments on these matters. These broader policy issues have been 
identified in relation to each instrument where appropriate. 

INSTRUMENTS 

6. This table is intended to give a brief overview only. The letters and
notifications related to the instruments are included in annexes to this paper.
Please note the letter from the Scottish Government on the Fertilisers and
Ammonium Nitrate Material (Amendment) (EU Exit) Regulations 2020 also
covers another UK SI, this other UK SI will be considered at a future meeting.

Instrument Category 

The Fertilisers and Ammonium 
Nitrate Material (Amendment) (EU 
Exit) Regulations 2020 

A 

The Agriculture (Payments) 
(Miscellaneous Amendments) (EU 
Exit) Regulations 2020 

A 

DECISION 

7. The Committee is asked to consider the consent notifications
referred to in this paper and determine whether it is content to write to the
Scottish Government to confirm it is content for consent for the UK SIs
referred to in the notifications to be given.

8. The Committee may also wish to write to the Scottish Government
expressing concern about scrutinising a notification retrospectively, as
this runs contrary to the Protocol.

9. The Committee may also wish to make further points in writing to the
Scottish Government on the Agriculture (Payments) (Miscellaneous
Amendments) (EU Exit) Regulations 2020, as a result of advice to be
issued on Monday.

Rural Economy and Connectivity Committee Clerking team 
         September 2020 
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Minister for Rural Affairs and the Natural Environment 

Mairi Gougeon MSP  

F/T: 0300 244 4000 
E: scottish.ministers@gov.scot 



Edward Mountain MSP 
Convenor 
Rural Economy and Connectivity Committee 
Scottish Parliament 
Edinburgh  
EH99 1SP 

___ 
8  September 2020 

Dear Edward 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

THE PESTICIDES (AMENDMENT) (EU EXIT) REGULATIONS 2020  
THE FERTILISERS AND AMMONIUM  NITRATE MATERIAL (AMENDMENT) (EU EXIT) 
REGULATIONS 2020  

As you will be aware a protocol between the Scottish Government and Scottish Parliament 
that provides for parliamentary scrutiny of UK EU Exit related SIs that contain devolved 
provision is being developed but is not in place yet.  In the meantime the Scottish 
Government has agreed to act as if the original protocol on obtaining the approval of the 
Scottish Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 applies.  I am therefore writing in relation to obtaining the approval of 
the Scottish Parliament to the exercise of powers under the European Union (Withdrawal) 
Act 2018 and the Withdrawal Agreement Act 2020 in relation to proposals within the 
legislative competence of the Scottish Parliament. 

As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition 
period nears we must respond to the UK Government’s preparations as best we can, despite 
the inevitable widespread damage and disruption that would cause. It is our unwelcome 
responsibility to ensure that devolved law continues to function on and after the end of the 
transition period.  

REC/S5/20/23/3 Annexe A
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I attach individual notifications which set out the details of the above named UK SIs which 
the UK Government proposes to make and the reasons why I am content that Scottish 
devolved matters are to be included in this.  Please note, we are yet to have sight of the final 
SIs and they are not available in the public domain at this stage.  We will, in accordance with 
the protocol, advise you when the final SIs are laid and advise you as to whether they are in 
keeping with the terms of the attached notifications. 
 
The Scottish Government still has concerns about the operation of the Northern Ireland 
Protocol (NIP), but we also recognise the need to prepare for the end of the Implementation 
Period.  We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the committee to 
note that the SG continues to engage with the UK Government on the NIP. 
 
I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you. 
 
 

 
 
 
MAIRI GOUGEON 

http://www.lobbying.scot/
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Fertilisers and Ammonium Nitrate Material (Amendment) (EU Exit) Regulations 
2020 (“the proposed SI”). 
 
A brief explanation of law that the proposals amend 
 
The proposed SI makes amendments to the Fertilisers and Ammonium Nitrate 
Material (Amendment) (EU Exit) Regulations 2019 to replace references to “exit day” 
with “IP completion day”.   
 
The Scottish Parliament has already been notified of, and consented to, the Fertilisers 
and Ammonium Nitrate Material (Amendment) (EU Exit) Regulations 2019 (“the 2019 
Regulations”).  The notification for the 2019 Regulations can be viewed at 
www.parliament.scot/S5_Delegated_Powers/20180111SINotificationREC2.pdf. 
 
Please note that the notification refers to ‘the Fertilisers and Ammonium Nitrate 
Material (Amendment) (EU Exit) Regulations 2018’ [emphasis added].  The instrument 
was originally to be subject to negative procedure, however the Commons Sifting 
Committee in Whitehall recommended that the procedure be altered to affirmative.  
The instrument was therefore not made in law until the beginning of 2019 (rather than 
the end of 2018 as expected at the time the notification was drafted). 
 
A summary of the proposals including a brief explanation of the law being 
amended 
 
The main corrections required to fertilisers legislation as a result of EU Exit have 
already been put in place through the afore mentioned 2019 Regulations.  Minor 
amendments are now required to replace references to “exit day” with “IP completion 
day” to ensure the 2019 Regulations have the effect originally intended.   
 
The 2019 Regulations replace the EC fertiliser regime in EU law with a new domestic 
regime, providing for ‘UK fertiliser’ label which will function in the same way and 
provides for a two-year transition period from exit day where ‘EC fertilisers’ can be 
sold in the UK without a requirements to be relabelled.  It is necessary for this transition 
period to start from IP completion day to ensure continued supply and reduce burdens 
on businesses.  It is also necessary to provide time for increased UK laboratory 
capacity for testing of Ammonium Nitrate to be fully realised ensuring there is no risk 
to fertiliser supply. 
 
The proposed SI is made in exercise of powers conferred by section 41(1) of the 
European Union (Withdrawal Agreement) Act 2020.   
 
A separate instrument will be made that includes legislative measures required as a 
result of the Northern Ireland Protocol.  The Scottish Parliament will be notified of it in 
due course. 
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An explanation of why the provision is considered appropriate 
 
The proposed SI is necessary to ensure a smooth transition to retained EU law at the 
end of the Implementation Period.  Changes must be made to provide continuity to the 
sector and security of supply for farmers. 
 
Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that proposed SI falls within Category A as the 
changes are minor and technical in nature.  Scottish Ministers agree that the changes 
constitute a pragmatic approach and ensure continued effective operation of fertilisers 
legislation. 
 
Impact on devolved areas 
 
Fertilisers are a devolved matter in Scotland, however functions regarding ammonium 
nitrate fertilisers of high nitrogen content (which can be adapted for use as an 
improvised explosive and are potentially fatal if mishandled in manufacture, transport 
or storage) may relate to reserved matters, for example, health and safety.   
 
The proposed SI, which makes minor, technical amendments, respects the devolution 
settlement.  It amends the 2019 Regulations.   At its meeting on 14 November 2018, 
the Rural Economy and Connectivity Committee considered the notification for the 
2019 Regulations and confirmed that it was content for consent to be given. 
 
Summary of stakeholder engagement/consultation 
 
This instrument is being made to preserve the functioning of the law as it stands at 
present.  The amendments are minor and technical in nature and therefore no formal 
public consultation has been undertaken. 
 
A note of other impact assessments 
 
An impact assessment has not been carried out in relation to these regulations as they 
are aimed at preserving the effect of the current regulatory regimes. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes in the proposed SI regulations are 
necessary to ensure continued effective operation of fertilisers legislation.  The 
approach respects the devolution settlement and in the current circumstances, where 
there is existing UK-wide legislation and there is a need to prepare for a smooth 
transition at the end of the Implementation Period, the Scottish Ministers consider that 
it is appropriate for the fixing legislation to be made on a UK-wide basis by the UK 
Government. 
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Detail how Scottish Ministers’ have had regard to the guiding principles on 
animal welfare and the environment. 
 
The directly applicable legislation which will be rolled over post-exit and the related 
implementation/enforcement legislation have already been made with the guiding 
principles on animal welfare and the environment in mind.  The fixes in the proposed 
SI adhere to the spirit of the underlying EU regime – no policy changes are proposed.   
 
Intended laying date of the instrument  
 
The proposed SI is due to be laid on 14 September 2020. 
 
Procedure applying in Westminster Parliament  
 
Negative  
 
Does the Scottish Parliament have 28 days to scrutinise? 
 
Regrettably, the Scottish Parliament do not have 28 days to scrutinise the Proposed 
SI because the laying date was brought forward.   
  
Information about any time dependency associated with the proposal 
 
It is important that the Regulations are in force at the end of the Implementation Period 
to ensure that legislation is operable in order to allow continued facilitation of trade 
and continued supply of fertilisers to farmers. 
 
Are there any broader governance issues in relation to this proposal and how 
will these be regulated and monitored post-withdrawal? 
 
The Scottish Government is working with the UK Government and other devolved 
administrations to put in place sound governance arrangements to ensure 
transparency and accountability for decision making.  This work will be designed within 
the context of the principles, agreed by the UK Government, the Scottish Government 
and the Welsh Government on 16 October 2017, to apply to common frameworks. 
 
Any significant financial implications 
 
These Regulations are not expected to have any financial implications for stakeholders 
in Scotland. 
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Cabinet Secretary for the Rural Economy and Tourism 

Fergus Ewing MSP 

F/T: 0300 244 4000 
E: scottish.ministers@gov.scot 



Edward Mountain MSP 
Convenor 
Rural Economy and Connectivity Committee 
Scottish Parliament 
Edinburgh  
EH99 1SP 

___ 
  28 August 2020 

Dear Edward, 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
CAP and CMO policy 
The Agriculture (Payments) (Miscellaneous Amendments) (EU Exit) Regulations 2020 
(the “AGS-05 Regulations”) 

I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 

As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition  
period nears we we must respond to the UK Government’s preparations as best we can, 
despite the inevitable widespread damage and disruption that would cause. It is our 
unwelcome responsibility to ensure that devolved law continues to function after the end of 
the transition period.  

I attach one Notification of Intention to Consent which sets out the details of the above 
named UK SI which the UK Government proposes to make and the reasons why I am 
content that Scottish devolved matters are to be included in this SI.  Please note, we are yet 
to have sight of the final draft SI and it is not available in the public domain at this stage.  We 
will, in accordance with the protocol, advise you when the final SI is laid and advise you as to 
whether the final SI is in keeping with the terms of this notification.  

I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 

I look forward to hearing from you within 28 days from the date of this letter. 

REC/S5/20/23/3 Annexe B

http://www.lobbying.scot/


Scottish Ministers, special advisers and the Permanent Secretary are covered by 

the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 


  

 

Yours sincerely, 

 
FERGUS EWING 

http://www.lobbying.scot/
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

Name of the SIs 

The SI covered by this notification is: 

• The Agriculture (Payments) (Miscellaneous Amendments) (EU Exit)
Regulations 2020 (the “AGS-05 Regulations”).

The AGS-05 Regulations are made under  the Direct Payments to Farmers 
(Legislative Continuity) Act 2020(the “2020 Act”) and the European Union 
(Withdrawal) Act 2018 to address technical deficiencies to retained EU regulations 
regarding the common organisation of the markets in agricultural products (“CMO”) 
schemes and the other Common Agricultural Policy (“CAP”) schemes, both arising 
from withdrawal from the EU, based on a presumed “no deal” scenario at the end of 
the implementation period. The AGS-05 Regulations also contain content that was 
previously notified in relation to a previous EU Exit SI which was consented to by 
the Committee but was not made due to the prorogation of the UK Parliament:  

• The Common Organisation of the Markets in Agricultural Products (Market
Measures and Notifications) (Amendment) (EU Exit) Regulations 2019 (“the
CAP-12 Regulations”)

In addition to the SI referenced above, this notification should be considered 
alongside the following previously notified SIs all of which have been formally 
consented to by the Scottish Parliament: 

CAP / CMO 
• The Common Organisation of the Markets in Agricultural Products

Framework (Miscellaneous Amendments etc.) (EU Exit) Regulations 2019
(CMO-01);

• The Market Measures (Marketing Standards) (Amendment) (EU Exit)
Regulations 2019 (CMO-04);

• Market Measures Payment Schemes (Amendment) (EU Exit) Regulations
2019 (CMO-05);

• The Market Measures (Miscellaneous Provisions) (Amendment) (EU Exit)
Regulations 2019 (CMO-06);

• The Agriculture (Legislative Functions) (EU Exit) Regulations 2019
(AG/TF/01)

• The Agriculture (Legislative Functions) (EU Exit) (No.2) Regulations 2019
(AG/TF/02);

• The Common Organisation of the Markets in Agricultural Products and
Common Agricultural Policy (Miscellaneous Amendments etc.) (EU Exit)
(No.2) Regulations 2019 (CAP-09);

• The Common Agricultural Policy and Common Organisation of the Markets
in Agricultural Products (Miscellaneous Amendments) (EU Exit) Regulations
2019 (CAP-15);

• The Common Agricultural Policy (Direct Payments to Farmers) (Amendment)
(EU Exit) (No. 2) Regulations 2019 (DP-03);
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• The Common Agricultural Policy (Financing, Management and Monitoring)
(Miscellaneous Amendments) (EU Exit) Regulations 2019 (HZ 01);

• The Common Agricultural Policy (Financing, Management and Monitoring
Supplementary Provisions) (Miscellaneous Amendments) (EU Exit)
Regulations 2019 (HZ 02);

• The Common Agricultural Policy and Agriculture and Horticulture
Development Board (Amendment etc.) (EU Exit) Regulations 2019 (CAP-05);

• The Rural Development (Amendment) (EU Exit) Regulations 2019 (RD-01);
• The Rural Development (Rules and Decisions) (Amendment) (EU Exit)

Regulations 2019 (RD02);
• The European Structural and Investment Funds Common Provisions

(Amendment) (EU Exit) Regulations 2019 (RD-03).

Previous advice has also been provided on the disputed SIs:  
• the Common Organisation of the Markets in Agricultural Products and

Common Agricultural Policy (Miscellaneous Amendments) (EU Exit)
Regulations 2019 (CAP-07);

• The Agriculture (Miscellaneous Amendments) (EU Exit) Regulations 2019
(CAP-08);

• The Common Organisation of the Markets in Agricultural Products (Producer
Organisations) (Amendment) (EU Exit) Regulations 2019 (CAP-11);

• The Common Organisation of the Markets in Agricultural Products
(Transitional Arrangements) (Amendment) (EU Exit) Regulations 2019(CAP-
14).

Of the above, CAP-11 also was not made due to the impact of the prorogation of 
the UK Parliament. Defra intend to re-lay the content of CAP-11 as The Common 
Organisation of the Markets in Agricultural Products (Producer Organisations and 
Wine) (Amendment etc.) (EU Exit) Regulations 2020 (“the AGS-04 Regulations”), 
with Defra making some amendments to the content previously advised on. Officials 
will provide an update on the changes to this disputed SI prior to the laying date of 
this SI, however as the UK Government view the AGS-04 Regulations as reserved 
they are not seeking consent.   

Brief explanation of laws that the proposals amend 

The AGS-05 Regulations cover amendments to the following EU regulations that will 
become domestic retained EU law at the end of the implementation period, and 
subordinate legislation: 

CAP Horizontal legislation: 
• The Common Agricultural Policy (Financing, Management and Monitoring)

(Miscellaneous Amendments) (EU Exit) Regulations 2019;
• The Common Agricultural Policy (Financing, Management and Monitoring

Supplementary Provisions) (Miscellaneous Amendments) (EU Exit)
Regulations 2019;

• Agriculture (Legislative Functions) (EU Exit) Regulations 2019;

Subordinate legislation: 
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• The Common Agricultural Policy and Agriculture and Horticulture
Development Board (Amendment etc.) (EU Exit) Regulations 2019;

• The Rural Development (Amendment) (EU Exit) Regulations 2019;
• The Rural Development (Rules and Decisions) (Amendment) (EU Exit)

Regulations 2019;
• The European Structural Investment Funds (Common Provisions)

(Amendment) (EU Exit) Regulations 2019;
• The Market Measures Payment Schemes (Amendment) (EU Exit)

Regulations 2019;
• The Agriculture (Legislative Functions) (EU Exit) (No. 2) Regulations 2019;
• The Agriculture (Miscellaneous Amendments) (EU Exit) Regulations 2019;
• The Common Agricultural Policy and Common Organisation of the Markets

in Agricultural Products (Miscellaneous Amendments) (EU Exit) Regulations
2019;

• The Common Organisation of the Markets in Agricultural Products and
Common Agricultural Policy (Miscellaneous Amendments etc.) (EU Exit) (No.
2) Regulations 2019;

Retained direct EU legislation: 
• Commission Implementing Regulation (EU) No 543/2011 laying down

detailed rules for the application of Council Regulation (EC) No 1234/2007 in
respect of the fruit and vegetables and processed fruit and vegetables
sectors;

• Commission Delegated Regulation (EU) 2017/891 supplementing Regulation
(EU) No 1308/2013 of the European Parliament and of the Council with
regard to the fruit and vegetables and processed fruit and vegetables sectors
and supplementing Regulation (EU) No 1306/2013 of the European
Parliament and of the Council with regard to penalties to be applied in those
sectors;

• Commission Implementing Regulation (EU) 2017/892 laying down rules for
the application of Regulation (EU) No 1308/2013 of the European Parliament
and of the Council with regard to the fruit and vegetables and processed fruit
and vegetables sectors;

• Commission Implementing Regulation (EU) 2017/1185 laying down rules for
the application of Regulations (EU) No 1307/2013 and (EU) No 1308/2013 of
the European Parliament and of the Council as regards notifications to the
Commission of information and documents and amending and repealing
several Commission Regulations;

The AGS-05 Regulations also revoke the following amendments previously made: 
• the Common Agricultural Policy (Direct Payments to Farmers) (Amendment)

(EU Exit) Regulations 2019;
• the Common Agricultural Policy (Rules for Direct Payments) (Amendment)

(EU Exit) Regulations 2019;
• regulation 2 of the Common Agricultural Policy and Market Measures

(Miscellaneous Amendments) (EU Exit) Regulations 2019;
• Part 4 of the Food and Farming (Amendment) (EU Exit) Regulations 2019.
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Summary of the proposals and how these correct deficiencies 

Where practical and appropriate, European legislation is being retained in UK law at 
the end of the implementation period.  This includes legislation in relation to the 
common organisation of the markets in agricultural products (CMO) schemes and 
the other Common Agricultural Policy (“CAP”) schemes. The AGS-05 Regulations 
use powers in the European Union (Withdrawal) Act 2018 and the 2020 Act to 
transfer non-legislative functions, correct other deficiencies and make consequential 
changes to achieve the continued operation of CMO and other CAP law at the end 
of the implementation period. The AGS-05 Regulations are drafted in such a way as 
to avoid policy changes and to maintain the status quo in so far as possible. 

We have extensive experience of working collaboratively with the UK Government 
and other devolved administrations in these areas.  

This notification covers proposals to fix deficiencies in the direct EU legislation and 
subordinate legislation listed above.  Some of the amendments being made to these 
regulations are minor corrective amendments such as correcting references to 
”Member State(s)”, amending hardcoded dates or removing provisions and 
regulations which are redundant. There are also amendments to restrict the 
application of certain amendments to apply to England, Scotland and Wales only, in 
light of relevant EU law continuing to apply in Northern Ireland under the Northern 
Ireland Protocol.  

In some cases these amendments involve transferring non-legislative functions that 
are currently conferred by EU legislation upon the European Commission or Member 
States to the devolved administrations and/or the Secretary of State. These 
proposals only amend these EU Regulations to the extent necessary to allow them 
to operate after the UK’s withdrawal from the EU and do not represent a change in 
policy. Where the amendments in the AGS-05 Regulations transfer functions to 
various UK administrations, or are more substantial than minor corrective 
amendments, more detail on the approach for this is set out below.   

Treatment of CAP Horizontal Legislation 

Article 137 of the Withdrawal Agreement provides that Regulation (EU) No 
1307/2013 (the “Direct Payments Regulation”)  does not apply in the UK for the 2020 
claim year (save for Article 13 which is the state aid exemption). Under the 2020 Act 
the Direct Payments Regulation and CAP horizontal legislation (EU Regulation 
1306/2013, Commission Delegated Regulations 907/2014 and 640/2014, and 
Commission Implementing Regulations 908/2014 and 809/2014) insofar as it relates 
to direct payments became part of UK domestic law on exit day  (11 p.m. on 31 
January 2020).  

The CAP Horizontal legislation will also become part of UK domestic law and will 
apply in respect of CMO and rural development at 11 p.m. on 31 December 2020 
(“IP completion day”). The horizontal legislation is separately amended in respect of 
direct payment schemes and in respect of rural development and CMO schemes as 
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a consequence of the different timings for these support measures becoming 
domestic retained EU law. 

Therefore the AGS-05 Regulations are required in order to  clarify how retained CAP 
horizontal legislation is to be treated in so far as it relates to CAP direct payment 
schemes, and in all other cases which includes CMO and rural development.  

The AGS-05 Regulations also correct deficiencies in the Horizontal legislation 
relating to the CMO and rural development measures to ensure they operate 
effectively with effect from IP Completion Day.  

The Agriculture (Legislative Functions) (EU Exit) (No. 2) Regulations 2019 
(“AG/TF/02 Regulations”)  

The amendments to the AG/TF/02 Regulations are minor corrections to previous 
amendments made to retained EU law concerning public intervention and private 
storage aid. There is one transfer of functions contained within these amendments, 
which allows for “the appropriate authority” to make regulations to determine 
increases or reductions in buying in prices for public intervention.  
The “appropriate authority” in this case is defined to mean that UK administrations 
can exercise this function in relation to their own territories (and so the Scottish 
Ministers for Scotland, the Secretary of State for England, Welsh Ministers for Wales 
and the Department for Agriculture, Environment and Rural Affairs for Northern 
Ireland) and also in some cases allow the Secretary of State to exercise functions 
for other territories in the UK (or a combination of territories in the UK) with the prior 
agreement of the Secretary of State and the relevant devolved administration. This 
is consistent with the general approach taken in the AG/TF/02 Regulations as 
originally laid, which were previously consented to by the Committee as referenced 
above.  

543/2011 

Section 4 of this regulation has been omitted by this SI, as it is inoperable. This is 
because section 4 relates to “producer groups, of which there are none in the U.K.  

2017/891 and 2017/892 

These amendments were previously consented to by the Committee when included 
in the CAP-12 Regulations (as referenced above). There have been no significant 
changes to this content since it was previously consented to. 

Text from the previous notification is copied below for ease. 

The amendments to 2017/891 and 2017/892 set out provision in relation to the fruit 
and vegetables and processed fruit and vegetables sectors in particular the 
operational arrangements in the relation to the EU Fruit and Vegetables Aid 
Scheme.  The EU Fruit and Vegetables Aid Scheme enables recognised Producer 
Organisations, formed on the initiative of a group of growers to receive grant funding 
from the EU to part finance multi-year operational programmes.  The AGS-05 
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Regulations make technical changes to retained EU law so the Scheme continues 
to operate effectively once the UK leaves the EU.  The AGS-05 Regulations allow 
for UK administrations to exercise functions in relation to their own territories (and 
so the Scottish Ministers for Scotland, the Secretary of State for England, Welsh 
Ministers for Wales and the Department for Agriculture, Environment and Rural 
Affairs for Northern Ireland) and also in some cases allow the Secretary of State to 
exercise functions for other territories in the UK (or a combination of territories in the 
UK) with the prior agreement of the Secretary of State and the relevant devolved 
administration. 

2017/1185 

These amendments are technical drafting changes to preserve an obligation on 
economic operators to provide price, production and market information on certain 
agricultural products to the relevant authorities (i.e. in Scotland, Scottish Ministers).  
There are also some limited, minor, consequential transfers of non-legislative 
functions relating to information gathering. The limited functions here are being 
transferred to the Scottish Ministers in relation to Scotland.  

These amendments were previously consented to by the Committee when included 
in the CAP-12 Regulations (as referenced above) and there are no significant 
changes that have been made to this content in AGS-05 Regulations.  

Agriculture (Legislative Functions) (EU Exit) Regulations 2019 

The AGS-05 Regulations make amendments to and correct deficiencies in the 
Agriculture (Legislative Functions) (EU Exit) Regulations 2019 to ensure they will 
operate effectively for UK administrations to implement in relation to their own 
territories with effect from IP Completion Day. 

Revocations 

The AGS-05 Regulations revokes Regulations and parts of Regulations which have 
been superseded by the 2020 Act and the Regulations made under the 2020 Act as 
follows: 

• the Common Agricultural Policy (Direct Payments to Farmers) (Amendment)
(EU Exit) Regulations 2019;

• the Common Agricultural Policy (Rules for Direct Payments) (Amendment)
(EU Exit) Regulations 2019;

• regulation 2 of the Common Agricultural Policy and Market Measures
(Miscellaneous Amendments) (EU Exit) Regulations 2019;

• Part 4 of the Food and Farming (Amendment) (EU Exit) Regulations 2019

Explanation of why the change is considered necessary 

Without amendment, the non-legislative functions within the above retained EU 
legislation would contain inoperable provisions.  The instrument uses powers in the 
European Union (Withdrawal) Act 2018 to correct deficiencies to enable these 
functions to continue to be exercised by relevant UK public authorities.  Additionally, 
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without technical drafting amendments to the retained CMO and CAP EU legislation 
and the subordinate legislation, the current regimes for the CAP and CMO would 
not operate effectively. The amendments will ensure that the regimes outlined above 
will continue to function smoothly after IP completion day. 

Scottish Government categorisation of significance of proposals 

Category A. The AGS-05 Regulations address deficiencies that arise as a result of 
withdrawal from the EU and correct errors in drafting, ensuring the appropriate 
transfer of functions to maintain the effective operation of the regimes outlined 
above. The AGS-05 Regulations also update references which are no longer 
appropriate once the UK has left the EU and aim to ensure continuity of law and 
operability on exit day. There are no significant policy decisions for Ministers to 
make.  

Impact on devolved areas 

Our primary objective in working with UKG on these amendments has been to 
ensure that Scottish Ministers can continue to effectively manage these policy areas 
and that the devolution settlement is respected. SG considers that the amendments 
to regulations contained in this SI constitute a pragmatic approach to addressing 
deficiencies in rolling the EU legislation into UK Law, arising as a result of EU Exit.  

The AGS-05 Regulations respect the current devolution settlement by ensuring that 
Scottish Ministers have an appropriate role in relation to Scotland. Going forward 
provision is made so that in relation to Scotland functions exercisable within 
devolved competence will be exercisable either solely to the Scottish Ministers or in 
some cases also  the Secretary of State, but with provision that the Secretary of 
State cannot act in relation to Scotland unless the Scottish Ministers agree to that 
course of action.  

Summary of stakeholder engagement/consultation 

The Scottish Government is in regular contact with all its stakeholders regarding the 
move towards leaving the EU. This instrument does not amount to a change in policy 
and is being made to avoid deficiencies and inoperability arising as a result of the 
UK’s withdrawal from the EU. There has been no formal public consultation 
regarding this instrument. 

Scottish Government policy officials have engaged with Defra as part of UK-wide 
consultations to stakeholders on the approach being taken to correct deficiencies in 
food and drink legislation. The consultation informed stakeholders that the laws and 
rules that currently exist while we are part of the EU will, as far as possible, continue 
to apply after exit. They set out that in some cases changes are required in order to 
correct deficiencies arising as a result of exit and outlined the relevant changes. 

Other impact assessments 
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No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

The provisions were made at the UK level to reflect the UK wide approach taken in 
the subject matter dealt with in the Regulations.  Scottish Ministers consider that 
consenting to the Regulations is the most effective and transparent way to make 
changes to address deficiencies at the same level. Officials have worked with UKG 
to ensure the drafting delivers for our interests and respects devolved competence 
in Scotland. 

Intended laying date of instrument 

We understand that the AGS-05 Regulations will be laid on 30 September 2020. The 
instrument will be laid in draft as the proposed regulations are subject to affirmative 
procedure.  

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Not applicable. The Scottish Parliament has 28 days to consider this proposal. 

Information about any time dependency associated with the proposal 

It is essential that this instrument is in force for IP completion day to ensure that 
legislation is operable to enable the continued administration and regulation of the 
relevant CMO schemes and the other CAP schemes. 

Significant financial implications 

There are not expected to be any significant financial implications associated with 
the proposed instrument. 
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